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The New Wills, Estates and Succession Act (WESA)
In effect March 31, 2014.
The WESA will apply to a deceased’s Will or Estate if they die on or after March 31, 2014.

THIS FACT SHEET PROVIDES GENERAL INFORMATION ONLY. YOU SHOULD NOT RELY ON IT FOR LEGAL ADVICE.

Before

Now (Effective March 31, 2014)

If one person survived another, even for a moment, then
that person is entitled to inherit under the first deceased’s
will (unless otherwise specified) or as their intestate
successor

A person must survive for at least five days in order to
take a gift under a will (Part 2, Section 10)

Intestate distribution based on degrees of kinship

Parentelic system used to determine how the estate is
shared. Under the parentelic system, the line of closest
common ancestor is exhausted before other relatives will
share in the estate (Part 3, Section 23)

Spouse has a life estate in the spousal home

Establishes a new regime to allow a spouse to retain the
spousal home on intestacy, or the spouse may require
that the family home be given to the spouse to satisfy
part or all of the spouse’s share of the deceased’s estate
(Part 3, Section 26)

A person acquired testamentary capacity at age 19 (the
age of majority)

Anyone over the age of 16 can make a will
(Part 4, Section 36)

A gift to a beneficiary (or spouse of a beneficiary) attesting Flexible mechanism for saving gifts to the witnesses has
the will is void if they witnessed the will
been added (Part 4, Section 43). The person seeking to
uphold the gift to the witness must satisfy the court that
the will-maker knew and approved of the gift (there was
no fraud or undue influence).
If no persons entitled to property, the estate would go to
the executor

If no persons entitled to property, the estate passes to the
Crown under the common law principles of escheat or
bona vacantia (Part 4, Section 44(b))

The New Wills, Estates, and Succession Act (WESA)
Does not address the problems an executor faces if a
will contains a gift of land to more than one beneficiary,
without specifying that the beneficiaries are to take the
land in some form of co-ownership and where the land
cannot be subdivided

Addresses the problems an executor faces if a will
contains a gift of land to more than one beneficiary,
without specifying that the beneficiaries are to take the
land in some form of co-ownership and where the land
cannot be subdivided. Deems the beneficiaries to take the
land as tenants in common, in proportion to the interests
the will-maker specified. This allows the executor to
transfer the land into the beneficiaries’ names (Part 4,
Section 45)

If a gift fails for reasons not contemplated by the willmaker, the gift goes into residue.

If a gift fails for reasons not contemplated by the willmaker, the gift goes to the alternative beneficiary if any,
or if the beneficiary was a brother, sister or descendant of
the testator the gift goes to their descendants or the gift
goes into the residue
(Part 4, Section 46)

The beneficiary of mortgaged land is primarily liable for
payment of the whole of the mortgage debt, so that the
beneficiary only acquires the interest in land net of that
debt.

Extends the principle to registered security interests
in personal property as well as land. As with land, a
beneficiary who receives personal property encumbered
by debts should be liable for the debt (provided the
security relates to the acquisition, improvement, or
preservation of the property) (Part 4, Section 47)

Does not provide relief from “ademption,” which occurs
when a specifically bequeathed item of property is sold
and can no longer be given to the intended beneficiary
under the will. The gift fails and the beneficiary who was
to receive the item has no claim to an equivalent benefit
under the will

New amendment clarifies that the beneficiary is entitled
to the “gross” proceeds from the sale of property subject
to a specific gift. If a specifically bequeathed item of the
property is disposed of, then the beneficiary who was
to receive that item will be able to claim an amount
equivalent to the proceeds of the disposition of the asset
(Part 4, Section 48)

Common law rules specify order in which assets must be
Specifies new rules concerning the order of abatement
sold to pay off debts, unless the will directs differently: real of testamentary gifts. Allows real property to abate
property abates after personal property
together with personal property. Reduces the number of
distinctions made between categories of gifts, so that the
application of assets of the estate towards payment of
debts will be s simpler (Part 4, Section 50)
Common law doctrine of “election”: applies when a willmaker makes a gift that is conditional performance of
an implied obligation on the beneficiary to give property
belonging to the beneficiary to another. The beneficiary
must perform the obligation to get the will-maker’s gift.
Allows a will-maker to make a gift by will of property that
the will-maker does not own.

Abolishes the Common law doctrine of election. A person
can still make a conditional gift in their will, and this will
have a very similar result to the doctrine of election.
However, the gift must specifically state the obligation the
will-maker is placing on the beneficiary (Part 4, Section
51)
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Law of undue influence in relation to wills based on
common law presumptions in the preservation of
the sanctity of the will. If a document complied with
the requirements to be found to be a will then the
ecclesiastical courts were very reluctant to interfere with
the wishes expressed in the will.

Reverses how the law treats allegations of undue
influence in relation to a gift under a will. If a person
challenging a gift under a will can show that the
beneficiary was in a position of influence over the willmaker during the time the will was made, then there
is a presumption that the gift was the result of undue
influence and the beneficiary has the obligation to
convince the court that the gift was made by the willmaker free from undue influence (Part 4, Section 52)

Hotchpot rule: provides that if a person who dies without
a will has given their child a gift of money during life,
then the gift may be deducted from the amount the
child receives in accordance with the intestacy provisions
regarding distribution

Hotchpot rule has not been carried forward

A marriage that occurs after the drafting of a will
automatically revokes that will

A marriage that occurs after the drafting of a will no
longer revokes that will

Section 14(1)(d) has been repealed

Section 14(1)(d) has been replaced by Section 24 to
allow a court to find additional acts, not referred to in
paragraph (c) of Section 55 to have revoked a will

A will is to be interpreted as having been drafted just
before death

A beneficiary designation contained in a will is effective
from the date that a will is signed (Part 5, Section 100)

Addition of new words to Subsection 2

Adds the words “unless the court orders otherwise” to
subsection 2 which allows a person to apply to renounce
their right to be an executor on a conditional basis and/or
have the court give them the right to re-assert their right
to be executor (Part 6, Section 104)

Section 109 to 112 for small estate procedures are not
being brought into force

The small estate procedure is not needed. The new
probate rules make a distinction between simple and
complex applications and ensure that the processing of
an application is dependent upon the complexity of an
application, rather than the value of the estate

There is no statutory priority regime for the appointment
Sets out an order of priority among potential
of an Administrator on an intestacy and if there is a priority administrators. The priority regime specifically allows
dispute, it is settled in accordance with the court practices. beneficiaries to nominate people to act upon their behalf
(Part 6, Section 130)
A beneficiary or an intestate successor is not permitted to
bring or defend proceedings on behalf of the estate if the
personal representative refuses or is unable to do so

Overcomes a gap in the present law, by allowing a
beneficiary or an intestate successor to bring or defend
proceedings on behalf of the estate in the name of the
personal representative (Part 6, Section 151)
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Requirement to publish notice in newspapers for notice to
creditors

Changes the present requirement for notice to creditors
by removing the requirement to publish notice in
newspapers (Part 6, Section 154). Only a single
advertisement in the BC Gazette is required

Real property (land) and personal property are not applied Real property (land) and personal property are
to pay estate expenses and debts equally
applied equally towards the payment of funeral and
administration expenses, debts and legacies; although,
a contrary intention may be expressed in a will (Part 6,
Section 162)
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